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Allens Arthur Robinson |
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18 July 2011
H
The Han Robert McClelland Mp e

Attorney-General for Aystralta Central
of~ Australian Government Solicitor Hong Keng
Lionel Murphy Building T +B52 2840 1202 =I5
60 Blackall Street F +852 2840 0686 X
BARTON ACT 2800 wew.agr.com.sy 2%

Fax:+61 2 6253 7333 ARt
By Fax and By Mall STATL
Dear Attorney-General

Notice of Claim under the Australia / Hong Kong

Agreement for the Promotion and Protection of

Investments

We refar to Philip Morris Asia Limited's Notlce of Claim (Notice) under the Agresment betwesn the
Government of Hong Kong and the Government of Australia for the Promotion and Pratection of
Investments (Agreement), whioh was served on you oni 27 June 2011,

As set out in paragraph 2 of the Notloe, and purauant to Art, 10 of the Agreement, Fhilip Morris
Asia Limited would llke to confar with representatives of the Commonwealth of Australla with a view
to negotiating an amicable setflement. Please let us know when you would like to meet for that
purpose, ’

If an amicable settlement cannot be reached within three monthe of service of the Notice, the
partles are, absent other agreement, bound to submit the dispute to arbliration under the Arbifration
Rules of the United Nations Gommisslon on International Trade Law 2010.

Yours faithfully

Allone Arthoc: Dobinien

Allens Arthur Rohinson

Mg Bongkok
2% Beljing
LRTRED Belfing ¢
wENE Bristane
7% Hane

Our R of: 308171502

Parinera Simon MeConnall Mun Yaow Dayld Wanger
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27 June 2011

The Hon Julia Gillard MP
Prime Minister of Australia
Parlisment Housa
CANBERRA ACT 2600
Fax: +81 2 6273 4100

The Hon Robert McClelland MP
‘Attorney-General for Australla

/- Australian Government Salicltor
L.jonel Murphy Bullding

80 Blackall Sireet

BARTON ACT 2800

Fax; +61 2 6253 7333

The Hon Nicola Roxon MP
Minlster for Mealth and Ageing
Parliament House
CANBERRA ACT 2600

Fax: +61 26273 41468

By Ceurier/By Fax

Dear Prime Minister, Attorngy-General and Minister

Writton Notification of Glaim

Australia / Hong Kong Agreement for the Promotion and

Protection of Investments

We get for Philip Mortis Asia Limited.

HHR 1802/ cody vbot
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Alishs Arthur Robinson !
MK TN
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ol

LO/F Jardine House
1 Connaught Plage -

central
Hepg Kang

T +852 2840 1202 &E
F +852 240 0686 M

wiw.zarcom,eu B8R
FRPAMNTE—E
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Thers follows writtan notification of Philip Marris Asia Limited's claim pursuant to Article 10 of the

Agreement between the Gevernment of Heng Kong and the Government of Australia for the
Promotion angd Protection of investments, dated 15 September 1993,

Yours faithfully

%W&W

Allenis Arthur Robinson
Enel

Painers Smon McConnall Mun Yeow
SIMM AD308332343v1

- DECLASSIFIED-

DFAT Case: 1107-F193 -
November 2011

Copy issued under the FOI Act

1982

A% Bingkok
%3 Beljing
LREEA Belfing (P
TWEEE Belshans
5 Hanot N
st Ho Chi Minh City
23 Hoo Kang
RIE Jakans
ENE Nelpourne
VE Perty
MANLR Port Morethy
X Shangial
R Singrpoie
B Sydigy





[image: image3.png]1 oo [

WRITTEN NOTIFICATION OF GLAIM
by
PHILIP MORRIS ASIA LIMITER
to
THE COMMQONWEALTH OF AUSTRALIA

pursuant to

AGREEMENT BETWEEN THE GOVERNMENT OF HONG KONG AND THE GOVERNMENT OF

1

3.

AUSTRALIA FOR THE PROMOTION AND PROTECTION OF INVESTMENTS

Phillp Morris Asla Limitsd ("PM Asia") hereby givea notice of & claim (the “Claim")
pursuant o Artlcle 10 of the Agresment between the Govarnmen of Hong Keng and the
Government of Austrafia for the Fromotion end Protection of Investmenits {"Hong Kong-
Austrelia BIT"),

If the Glaim le not admitted, PM Asla advises, pursuant to Article 10, that )i ie willing to
mest and confer with representatives of the Commonwesalth of Australia (the
“Govarnment' or "Australia") with a view to negofiating an amicable setfement ar, if an
amicable settiement ie not concluded, to endeavour to agres on procedures for seiflemant.

If an amicable sstflement has not heen achieved, nor prosedures for settiement agraed,
the parlies are bound to submit the dlspule between them to arbitration under the
Arbitration Rules of the United Nations Commisslon on internatiohal Trade Law 2010. It the
dispute is submitted to arbitation, PM Asia proposes Singapore as the seat of the
arbitration and the place of hearing, eince Singapore is the nearest neutral Sate with legal
and |ogisticsl resources appropriate to support the arbifration, PM Asia further proposes
that the number of arbitrators be thrae and proposses the Permanent Ceurt of Arhitration at
the Hague as the appointing authority. PM Asla requests Australia to advise whether it
agrees with these proposals If the Claim proceeds to arbitration,

Service of any carespondence may be effected through PM Asia's solieiters, Allens Arthur
Robinsan, 10/F Jardine House, 1 Connaught Place, Cenfral, Hong Kong, per Slman
McConnell, Pariner, telephone +852 2840 1202, facsimile +B52 2840 0686, emall
gimon,meconnali@asar.com.au.

PM Asla's Claim is detailed belew.
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Infroductien and summary of Glalm

7

8.

2

10,

On 7 April 2011, the Gavemment released an Exposure Draft of the Tobacco Plain’

Packaging Bl 2011 (“the TRP BJil") together with a Consuliation Paper, The Consultation
Paper makes i clear that the TRP Bill, once it is formally infroduced by the Government
and passed by Parllament, will be used to Introduce ragulationa preseribing evary mspect of
the appearance, size and shape of tobaceo products and packaging, In particular,
prohibiting the use of intellectual praperty on or in relation to fobacco products and
packaglng other than the product brand name and line extension on the ¥op, front and base
of the pack in standard font and size (defined mare fully in paragraph 18 below, "plaln
patkaging leglelation”), According fo the Government, the TPP Bl [s to be farmally
introduced in the winter session of Parliament with the leglelation scheduled to be in place
by 1 Januaty 2012,

By separate regulation, the size of graphic health warnings on the front of digarette packs
s to ingrease from 30% to 76% ("GHW regulation"). Graphlc heelth warnings ars already
mandated to cover 80% of the back of cigarette packs.”

P Asla Is an investor protacted hy the Hong Kong-Australia BIT, PM Asla owns 100% of
the available sheres in Phillp Motris {Australia) Limited ("PM Australla®), whith owne 100%
of the availahle sharee in Philip Mortis Limited ("PML®).

PM Asta and PM Australia, through PML (together “Philip Morris®) manufaciure, import,
market ahd distribite for sale in Auskalla and elsewhere, tobacco products, principally
cigareftes. PML has, whether as owner or licenses, rights fo use reglstared and
unregletered trade marks; aopyright works: registered and unregistered designs; kriow-
how trade secrets; and averall get up of the product packaging (ntellevtual proparty’)
aon and in relation fo Phillp Marris' tobacco products and packaging. Philip Morrls has
generated substantlal goodwill from the use of the intellectual property on ar in relation o
Phillip Morris' preducts and packaging ("gosdwill"),

EM Asia's investments in Australia ~ PM Australia, PML, the intellectual property, and
goodwill ~ are all investments Australia has undertaken to protect by the Hong Kong-
Australia BIT, Plain packaglng legislation and the GHW regulation confravene these
investor protectians. In particular:

! Consuttation Paper, 9.2, Tha winier legislative sassion rune hatwaarn May and July 2011

? Trade Practicas (Consumer Product Information Standrde) (Tobacco) Reguistione 2004 (Oth), Anethar warning will
cantinue to ta raquired o one of the side panals of the pack. Tha Consuliation Papsr, p.14, sates that ths GHW
Regulation is ta colheida with plain packaging legisTation.
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Pialn packaging legisiation will result in the exproptiation of PM Asla's investments
due to the substantial deprivation of the Intellectual property and goodwill, the
consequent undermining ¢f the economic rationale of ite invesfments and
substantial destruction of the value of PM Ausitalia and PML,

Plaln packaging legislation will effectively prohibit Phillp Morrls from using the
intellectual praperty on or In ralation fo its tobacco products and packaging.
Withouit the use of the Intellectual property, Phillp Morris’ products will not be
readily distingulshable to the consumer from the products of its competiters;
consaquently, competitlon will be based primarily ont price. PML will be reduced to
a manufacturer of an effectively undifferentiated commodity, an entirsly dlifferent
enterprise and husiness model 1o that cumently pursued by FML.

Diract and Indirect expropriation of investments without payment of adequate
compengation Is conirary to Article 6 of the Hang Kong-Australia BIT.

Plain packaging legislaion will nat be fair and equitable, as ie required by the Hong
Keng-Australia BIT, glven the substantial impalrment of PM Asis's investments, the
lack of cradible evidence ihat the meastire wiil contribute to achievement of the
legislation's siated objectives, the availability of effective alfemative mesns of
reducing smoking prevalence, and the canfravention of Australla’s international
obligations under the Agreement on Trade Related Aspects of Inteljectual Property
Rights (‘TRIPS"), the Paris Convention for the Protection of Industrlal Froperly
(*Paris Convention™) end the Agreement on Technical Barriers to Trade ("TBT").

These contraventions include a breach of Article 20 of TRIPS, as plain packeging
legistation will be an unjustifiable encumbranae on the use of fobacco frade marks
(many of which cannot be used af all), and a breach Article 2.2 of TBT, because it
will be a teghnical requiation more trade restrictive than necessary.

A faflure to afford fair and equiteble treakment will contravene Article 2(2) of the
Hang Kong-Australia BIT,

Piain packaging leglsiation will also conafitute an unreasonable Impairment to the
investmerits, a failure to afford full protection and sesurity to the invesiments and &
failure to observe obligations in respact of the investments, all in contravention of
Arficle 2(2) of the Hong Keng-Australia BIT,

14, As a result of these contraventions, PM Asia will be enfitied to orders from an arbitral
#rihunal for the cessstion and dlsssAtinuance of plain paokaging Iegistation and the GHW

SRS —————— Y
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regulation, and/or an award of damages, whish may potentially emount ta billions of
dollars, and interast,

Plain packaging legisiatlon

12, On 7 April 2014, the Government released an Exposure Draft of the TPP Bill which it
intends to intraducs to Federal Parllament during the 2011 winter leglslative session, with
the legistation to be in place by 1 January 2012.

13, The TPP Bill permits the promulgation and enforcemant of regulations regarding fobacco
products and packaging that:®

(&) prohibit (or specify condltions of) the use of trade marks, loges, brands, bueiness or
company names, or ofher identifying mark on fobacco packaging or products;

{n prohibit (or specify conditions of) the use of any deslgn of packaging o any design
of a tohaces product;

(c) otherwise relate to the appearance, size or shape of tobacan packaging or tobacco
progucte;

(d) relate to the opening and contents af tobacco packsging;
(e) relate to the appearance of any werds, sigha or symbalg on tabaces packeging:

U] relate to the content of any information (including prohibition of information of a
specified kind) o be included on tobaceo packaging; and

(a) relate to the materlals that may be used in or on fobaceo packaging,

14, The TPP Bill defines packaging of fobacen products in a broad way which includes sny
conislner for which tobaceo products are packaged for ratall sale and anything inside,
attached to, or forming part of the packaging of tobacco products, A “obacco product
‘means processed tobagen or any product that containg tobaceo.t

® Sactions 14 snd 94 of tha TR Bl Regquiations may also b pramulgated pursuant to section 11(2) gavaming the usa of
3 frade matk in circumsiances whers the TPP BIf results in an aequishion of propery within the meaning of sectian 5%oed)
of tha Constiution of the Commanwesiih of Ausiralia because it would pravent the ae of a trade MaTK an fabacoo praducts
or packaging.

* These definitions are fauns ln Section 4,

Paga 4
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16.  The Exposure Draft of the TPP Bill was accompanled by a Censultafion Paper that detalls
anticjpated regulations to prascribe the appearance, slze and shaps of fobacco packaging
and products as foltows:®

(a)

(b

()

@

(=)

®

Excapt as presetibed helow, no trade mark, dasign, branding, colour, logo, or other
aspect oflivery ar get-up Is permitted on tobacce products or packaging;

The brand nams, line extension and quantity of cigarettes are to appear on the top,
front and bage of the pack, The brand name & permitted to appear in Lucida sans
14 point font below the heaith warning on the front of the pack. The fine extension
and quantily Is to appear below the brand name, in a fort and size yet to be
determined;

Packages (Including folls on the inside of a cigaratte pack) will be a prescribed
shade of datk alive brown in a matt finish;

Cigaretts packs will be rectangular rigid cardboard flip-top hoxes of a prescribed
size and shape and with an opening of a prescribed size. Clgaretfe packs wil
contain mandated numbers of cigarettes hetween a minimurm of 20 and maximum
of 50;

The manufacturer's details will appear on one side of the pack, In a font, size and
position to be determined; and

Clgaretts sticks are to be elther all white, ar white with an imitation cork fiter. No
branding, other colours or design features are permifted.

18, By the GHW regulation, the size of graphic health warninge on the front of cigarette packs
is ta increase fram 30% to 76%. Graphic health wamings are already mandated to caver
90% of the back of cigaretie packs. The naw regulation is tantamourit to plsin packaging.

17.  Power to make ragulations pureuant to the TPP Bill {then Act) will commence on 1 January
2012. Offences for Importing, packeging and manufaciuring non-compliant prodycts and

packaging will come info force on 20 May 2012 and offences related fo selling and
purchasing nan-eampliant praduct will come inta force from 1 July 2012.%

© Consultation Paper, pages 11-15.

" Section 2.

Paga s
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In this Notice of Claim, the TRP Bl and any regulations promulgated pursuant to it at any
fime/” including but not limited to the anticipated regulations summarizad ahove in
paragraph 15, shall be collectively referred to as "plaln packaging leglstation®,

The Hong Kong-Australla BT

19,

20,

21.

The Hong Kong-Australla BIT was execuled by the respective Conlracting 8tates on
15 September 1893 and remains in force, According to its preamble, the Hong Keng-
Australla BIT seeks, infer alla, fo create favourable conditions far greater investment by
Investors of one Coniracting Stale in the arem of the sther and premete economic
cooperation by providing reciprocal protection for investments by investars fram one State
In the area of the other State.

PM Asia (a Hong Kong domlcile limitsd flabliity company) and its investments in Australia
are entitled 1o the protections of the Hong Kong-Australia BIT. Thasa reciprocal protections
include obligations on each Contracting Siate in respect of investors from the other State:

(a) not to deprive investors of thelr Investments, nor subject them to measures
equivalent to deprvation {Article B);

(b) o accord investments and retumns of investors fair and equitable treatment
(Article 2(2));

© o provide invesimenis and refums of investors full profection and seeurity
{Article 2(2)% '

) net to Impair in any way the manpagement, malnienance, use, enjoyment or
disposal of investments and refurns of Investars by unreasonable ar discriminatery
maeasures (Arlicle 2(2)); and

() 1o observe any obllgation it may have entered into with regard fo investments of
Investors (Article 2(2)),

The benefit of these substantive provisions is avallable to “investors” as defined in
Ariiele 1(f) of the Hong Keng-Australla BIT, Relevantly, “investors” Inclucies corparations
incorporated under tha law of Hong Kang who own or contra) Investments in Austrafia, PM
Al s it is now known, was incorporated under the Hong Kong Companies Ordinanca on
8 Novernher 1984 and since that time has marketed and distributed tobacco produsts [n
certaln countries In Asia and provided management sarvices fo Philip Momig' affiliates in

7 Whetner under sactions 14, 11(2) or 94 of the TPP Bill.

S UL ): 7
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26.

Asjan and Australagian couniries includling Australia, Accordingly, it is entifed to the
protection of the Hong Kong-Ausralia BIT in respact of any investments It owns or cantrols
in Australia, )

PM Agia owns 100% aof the shares of PM Australia, 8 company incorporated in Victoria,
Australia on 17 March 1954, PM Australia is a holding company that owns 100% of the
sharea of PML, & company Incorporated In Victoria, Australia on 24 May 1967, PMLisa
trading company that smploys approximately 740 staff in Australia engaged in the
manufaciure, marketing and distribution for saie of fobacce praduste.

PML Is the owner or ficensee of the intellectual proparty. The intellectual property includes
tratle marks that relate to a number of brand "families” « that i the core brands and ling
extensions within those brands, The principal core brande are Marlboro, Alpine,
Longbeach, Pater Jackson, Cholce, and GT (togsther the *Brands). Philip Morris’
business refles on ihe Brande to compate with other tobacco manufacturers, PML's use of
the intellectual property for the development, improvement, manufacture and sale of
tabacew products has generaed substantlal goodwili in PME.

The Hong Kong-Australia BIT encompasses a broad range of investmente. Article 1(e)
prescribes relevant investments to mean “every kind of asset owned or conirolled by
investors” and, mare particularly, expressly includes!

(a) shares in a company and eny other farm of participation in a company,

(b} intellectual property rights including rights with respect to copyright, patents, trade
marks, tratiz names, industrla! designs, trade secrets, know how and goodwilli and

(a) licences and other rights conferred by law or under coniract including concessions
0 manufasture, uss ot sell products.

Accardingly, by virtue of its sharshoiding in PM Australia, PM Asia owns and/or contrals a
number of investments in Australia that quslify for protection of the substantive provislons
ofthe Hong Keng-Australia BIT, spacifically;

(a) shares in PM Australia;
()  sharesin PML;and

(o) the Intellectual property and goodwill (together, the “fnvestments®),

Page7
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Arficle 10 of the Hong Kong-Ausiralia BIT concarns setilement of disputes hetwesn an
investor of ane Contracting Party {such as PM Asia) and the other Coniracting Farly (here,
Augtralia). Article 10 provides:

A dispute between an Investor of one Contraciing Party and the affier Contracting
Party conoarning an Investment of the former in the area of the latter which has nat
been seftled amicably, shall, after a period of three morths from written notfication
of the ciaim, be submilted fo such procedures for seiifement ae may be egread
between the pariles o the dispute, If no such procedures have beeti agreed within
that three month perlod, the parties to the dispute shall be bound fo submit it to
arbilration under the Arbitration Rulee of the United Nations Commission on
International Trade Law as then in foroe. The arbitral fribunal shall have power to
award [nferest, The partles may agree In writing fo madify those Rules.

As stated ahove, this Notica of Claim is “written notification® of PM Asig's Clalm pursuant to
Article 10.

Cantraventlons of the Hong Kong-Australia BIT

28,

28,

30,

81,

e e 1982

Plain packaging legislation and the GHW regulation jointly and severally confravene the
substantive protections In the Hong Kong-Australla BIT in that they expropriate the
Investments, are unfair and Inaguitable, unreasonably Impalr the use of the Invesiments,
amount to @ failure to afford full protection and security for the Investments and contravane
obligations Australia has entered Inio with regard to investments of investors, specifioally
international trade treaty obiigations. These contraventione derive from the dsgree to which
plain packaging legislation and the GHW regulation Interfera with the Investments, tha lack
of credlbla evidence that plain packaging legisiation will achieve its stated goals, and
violation of internatianal trade treatles by plain packaging leglslation. These factors are
addrassed below, followed hy an explanation of the epecific contraventions of the Hong
Kong-Australia BIT.

While PM Asia does not deny Australia its sovareian tight o legislate, its freaty obligations
{auch as pursuant to the Hong Kong-Australia BIT) felter ite discretion; it cannot breach the
Heng Kong-Australia BIT without consequences,

(a) General factors! interference with PM Asla’s Investmants, lack of credible
evidence and violation of international Jaw .

Philip Motis uses the intellectual property and goedwill to menufacture, market and

distribute for sale fobacco products, principelly cigareftes, in Austraila and slsewhere in

acoordance with all applicable laws and regulations.

The manufacture, marketing and sale of iobaceo praducts in Australla is alraady subject to
extensiva regulation at the Commonwesalth, State and Territory levels; most partinently, the
Tabaceo Advertising Prohibition Act 1882 ("TAP Acf), The practleal effect of the TAR Act

Pags 8
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is that tobacco packaging is the principal remaining means by which Philip Morris can
ufllise the Intefloctual property. Plain packaging legisiation and the GHW regulation will,
fointly and severally, effectively prohlbit the use of the intellactual proparty on or in relation
to tobacco products and packaging with the exceptian of the brand name in gavernment
mandated font and type slzs thereby stripped of virtually all recognition. Philip Motrls'
business in Australla will be severely affected as a result,

The intellectual properly plays a critical pard In distingulshing Phillp Morris® products from
competitors’ products and fllclt products, Over time, the use of intellsctual property an ar n
relation ta Philip Morris' products has contributed {o the generation of substantial goodwil
in respect of those products. Philip Moma' business in Austrafia and elsewhere (s built on
the recognition of its brands and the consequent commersial advantage that recognition
brings. PML's Brands have a history spanning more than 50 years, Some of the Brands, for
example, Marlbore and Pefer Jackson, have reached iconic status among consumer
brands. Phiip Marrls and it affiiafes in Australia and worldwide make every effort io
protaet its intellectual property and goodwill,

Plain packaging legisiation (and, folnfly and severally, the GHW raguiation) manifestly
deprives PML of the Intellectusl property and the commercial uililty of its Brands: this is the
central purpose of {he leglsiation, Irrespective of whether legal title to the intellectual
property is affected by plain packaging legislation, PML's brands will effectively be
ellminated, The commercial value of the intellectual property and the goadwill generated by
the intellectual praperty ls substantially destroyed. This in turn sffects the value of PM
Australia and PML in a devastating manner.

Without branding, PML's products are not readily distingulshable to the consumer frem the
products of its competifors; consequently, competition will be based primarlly en prics, PML
Is reduced from a manufaclurer of branded products to that of a manufacturer of an
sffactively undifferentiated commodity, This Is an entirsly different enterprise and business

mode} to that currently puraued by PML; the enterprise will be significantly impaired given
the expected loss in value of the business.

The stafed purpose of plaln packaging legislation is, essentially, to reduce smaoking
prevalence® However, there is no credlble evidence that plain packeging will reduce
smoking prevalence. Moreover, the [ikely reduction of price and likely Increasa in
availabillty and relative desirability of cheap illicit tohacen products mean the measurs may
be counter-productive, The cannection between plain packaging and reduced smoking

® Sactions 3{(1) and 3(2).
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prevalence is speculative af best; the Government is legistating without regard to cradible
avidence. :

The Government has chosen to pursue this course regardiess of the existence of other
mesns of reducing smoking prevalence, as the Govemnment itsslf highlighted In the 2008
Nationsl Preventative Health Tagkforce report?, that do net curteil the propsriy rights of
tobacea manufacturers. Coupling plain packaging to other anti-smoking inftiatives does not

remedy the fact that there is a lack of credible evidence that plein packaging will reguee
gmoking prevalence.

Plain packaging leglsiation contravenes Australia’s obllgations ynder internatlonal trade
treafies, in particular TRIPS (o which Australia has been a party since 1 January 1998)
which explicitly incorporates the minimum standards of protection pravided for trade marks
by the Paris Gopvention (to which Australia hag been & party since 10 Octoher 1925) and
also provides further protections; and the TBT (o which Australia has hean a pary since
1 danuary 1996).

Most partinently, Article 20 of TRIPS provides that!

"The use of a frademark In the courss of frade shall not be unjusiifiably
sncumbered by speolel raguirements, such as use with another frademark, use ina
special form or use in a manner delrimental io its capabillty to distinguish the goods
or services of one undertaking ffom those of other underfakings.”
Plain packaging legislation encumbers PML's trade marks in an unjustifiable way In that the
leglslation requirez use in a speclal form, and it Is clearly defrimental — significantly so ~ to
the capabllity of PML's trade marke to distinguish Phillp Moris' praducts from the progducts
of other tobacco manufacturerst & matter that goes to the heart of the purpose of a frade’
mark. Thers s no exception or carve out far tobacco frade marks.

Article 2(2) of TBT prohibits technical regulations that cteate obstacles to international
trade that are more itade-resticiive than necessary to achleve a legitimate chigctive such
as human health, Plain packaging legislation is a technical regutation thet Is not necessary
to fulfil the abjentlva of protection of human health; there is no credible svidence that # will
reduce smoking prevalence, and there Is avidenoe to suggest that It may have an adverss
effest oh that ohjective. Neither is plain packaging legislation a "necessary” obstacle in the
zanse that other, less restrictive, measures are avallabls to Australia to achiave its public
health objectives in an effective manner,

® Australian Gavemment Preventativa Health Taskforco "Australia — The Healthiesi Country by 2020°30 Juns 2008,
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Arbicle 7 of the Parls Conveniion and Arfiole 15(4) of TRIFS provide that the nature of the
goods or aervices o which a frade mark is to be applied shall nat farm an obstacle fo the
ragistration of & mark, Plain packaging legislation dictates that the nature of the good forms
an obstacle to the use of e mark, "use’ heing a notlon inexirlcably linked o reglsiration:
there is no purpose to registration without & comesponding right fo use. Simitarly, Article &
quingules {B) of the Paris Convention provides that trade marks registered in any States
which are Contracting Partles to the Paris Convention cannof be denfed registration or
Invalidated excapt for one or mare of three very namrowly defined reasens, none of which
are applicable In fhe context of tobagoo trade marks.

Accordingly, in all the above ways, plain packaglng legislation contravenss Auetralla’s
chligations pursuant to intemational frade treaties, Neither the Framework Gonvention on
Tobacco Gontral ner its Guidelines mandate mensures thet contravene thess fundamental
international frade treaty obligations.

Plain packaging legislation therefore severely adversely affects PM Asia's lnvestments and
extingulshes the practieal ufility of Infellestual property righta In breach of international trade
treatiss. There is no oredlble evidence Hlustrating any link between plain packaging and
reducing ameking prevalence, Yet Ausiralia unreascnably persists with the Introduotion of
plaln packaging legislation,

(b} 8pecific contraventions of the Hong Kong-Australla BIT

The effect of plain packaging leglslation, and for the same reasons the GHW regulation, i
plainly equivalent to deprivation of tifle to the intellectual property and geodwill. Morsover,
the effect of plaln packaging legilstion will be substanilally to deprive PM Asia of the
commercial value of its Investments in Australla. In ail these senses, plain packaging
legislation breaches Arficle & of the Mong Kong-Australia BIT. Aricle6 protects
invastments fram measures by a host Sfate that have an effect equivalant fo deprivation,
except under due process of [aw, for a public purpose related to the intemal needs of the
host State, on a non-discriminatery basls and egainst compensation. While it Is not yet
clear if fhe Government wiff follow due process in passing plain packaging legisiation, it is
claar that thera Is no credible evidence that plain packaging legistation will have the
tlaimed effect of anhanced public heatth (Indeed there is evidence ta suggest that it may
have the opposite effect) and no compensation has heen paid. The effective
extinguishment of the intellestual praperty by way of legisletion also manifests a failure by
Australia to afford full protection and securlty fo PM Asla's Investments as required by
Article 2(2) of the Hong Kong-Australia BIT,
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Nelther is plain packaging legislation (and for the same reasons the GHW ragulation) fair
and equitable as refuired by Articla 2(2) of the Hong Kong-Australia BIT. Plain packaging
lagisiation will severely curtail the commercial utility of the intellectual proparty and goodwill
and has a sevare negative impact on the value of PM Asig's Invesiments in Australia, It

contravenss Australia's international cbligations under TRIPS, the Faris Convention, and -

the TRT, There is no credible evidence that it will reduce smaking prevalancs, whila other
measuras that do aifect prevalence and do not severely curiail the intellectus! property of
goodwill ars avallable to the Govemnment Its contribution to publle hestth l& purely
speculative and thera is, in fact, evidence that it will have a negative effect in thls regard,
ite promotion and imminent enaciment appear to be motivated by political aoncerns rather
than a genuine desire for falr and aquitable regulation. In short, the benefits af the
legislatlan (If any) are entirely dieproportionate fo the herm it wil cause to PM Asia's
Investments; acsordingly, the leglslation is not fair and equitable in any sense.

For the sams reasons, plaln packaging legislation and the GHW regulstion each
constifutes an unreasonable impaimment io the management, maintenance, use, enjoymeant
or disposal of PM Asia's Investments In Australia in breach of Artiols 2(2) of the BIT.
Finally, and algo pursuant to Arlicle 2(2) of the BIT, contravention of Australia's
international trade treaty obligations resuits In a failure by Australia to observe obligations it
sntered Into with regard to investments of investors in its territory.

For the avoldance of doubt, FM Asle’s Claim encompasses the GHW regulation (er any
ofher extension of current regulations conceming graphle heaith warninge) and the TPP Bil
and any regulstions promulgated and enforced under it, whether pursuant io gection 14,
saction 11(2) or seaflon 94 and whether in the terms advised in the Cansuliation Paper or
otherwise, PM Asia claims that the erosion of the etatus quo regarding the use of lis
inteliectusl property an or in relation to tobacso products and packaging as & result of the
passage of he TPP Bill including promulgation and enforesment of regulations (Including
the GHW regulation) will severely and adversely affact ite Investments and amount fo 2
breach of the Hong Kang-Ausiralla B{T.

Loss and rallef

48,

48,

Enactment of plaib packaging legisiation and the GHW regulation will cause PM Asia
slgrificant financial loss, potentially amounting fo billiona of dollars.

PM Asia requests that the Government cease and dissentinue all steps toward enacting
plain packaging legistation and issuing the GHW regulation, Failing this, PM Asla will have
no option hut fo Initiate arbitratien under the Hong Kong-Australia BIT and sesk orders from
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an srbitral tribunal for the cessation and discantinuance of the plain packaging legiglation
and the GHW regulation andfor for an award of damages and infarest.
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